
INDEPENDENT CONTRACTOR'S AGREEMENT
between

…………………….

("the company")

and

…………………….

("the consultant")

1. Introduction
The consultant has expertise and professional knowledge of …………………… and the company wishes to utilise his services.

The parties wish to record the basis upon which the consultant has agreed to perform the services for and on behalf of the company.

2. Relationship
It is recorded that nothing in this agreement, whether express or implied, shall be construed as creating an employment relationship between the parties.

It is specifically recorded that the consultant is an independent contractor and not an employee of the company and is, as such, not entitled to any of the benefits available to the company's employees including, inter alia, medical aid, leave pay, sick leave and pension benefits.

The Consultant and where applicable its employees and agents specifically waive any right to rely on any provisions of the Labour Relations Act 66 of 1995 (as amended), the Basic Conditions of Employment Act 75 of 1997 (as amended) and the Employment Equity Act 55 of 1998 ("the Acts") and confirm that in waiving such rights to rely upon the provisions of the Acts, they do so in the full and express knowledge that they are aware of the definitions of and presumptions in favour of employee appearing in each of the Acts, and each of the consultant and, where applicable his employees and agents are not  employees as defined in any of the Acts. 

3. Duration
With effect from ……………….. this agreement replaced and supersedes any other agreement currently in force between the consultant and the company.  

Unless terminated earlier in accordance with the termination provisions of the agreement, this agreement shall commence on ……………. and shall remain in force for a period of …………. terminating automatically on ……………….

Either party may terminate the agreement by giving 30 days prior written notice.

Renewal of the contract shall be subject to the specific needs of the company and is subject to being agreed upon by the parties in writing.

4. Services to be provided by the consultant and performance of the services

In the performance of his duties under this agreement the consultant shall:

well and faithfully perform the services required of him by the company;

perform the following professional services for the benefit of the company:

……………

……………

the consultant will be required to submit progress reports;

the consultant shall use his own tools of trade when rendering services;

[insert other obligations]
5. Consultant's fees
In consideration for the services rendered by the consultant the company shall pay the consultant a consultancy fee of R……………………, payable monthly within 30 days of receipt by the company of the consultant's invoice.

Tax 

The contractor shall comply with all the provisions of the Income Tax Act, 1962, as amended, and furthermore undertakes to register as a provisional taxpayer and to obtain a certificate from the Commissioner for Inland Revenue exempting him from employees' tax.

The contractor undertakes to pay income tax, if any, directly as an independent contractor.

The contractor undertakes to provide the company with a copy of the exemption certificate received from the Commissioner for Inland Revenue prior to its undertakings in terms of this agreement. 

6.  Expenses
Provided that the consultant has provided the company with reasonable proof of the expenses incurred (such expenses to be confined to those specified by the company in the attached schedule marked appendix A), any expenses reasonably incurred by the consultant in the proper provision of his services in terms of the agreement in accordance with the company's scale of permissible expenses shall be for the company's account.  The company shall disclose to the necessary authorities as required by law any such reimbursements or fees paid to the consultant.

7.  Consultant's general obligations
The consultant shall refrain from any activities which are illegal or unethical.

The consultant shall furthermore reserve all applicable laws, ordinances, decrees, rules and regulations and service standards relating in any manner to the performance by the consultant of the obligations in terms of this agreement.

He shall also keep and maintain all records and documents which the company may reasonably require him to keep in the performance of the services in terms of the agreement.

While visiting or working at the company's facilities, the consultant shall comply with all such facility rules and regulations applicable to visitors, including in particular those relating to security and entry into and departure from such facilities.

8. Authority
The consultant shall not have any authority to act for or in the name of the company and he shall refrain from any representation which might lead another party to believe that he is an employee of the company.

The consultant shall further not have the authority to incur any debt or other liability or to obtain any credit facilities either in the name of or on behalf of the company without having obtained the prior written authority of the company.

9. Assignment
The consultant recognises that neither this agreement nor any right or obligation of the consultant thereunder may be ceded, assigned, transferred, alienated or sub-contracted by him to a third party without the prior written consent of the company.

10.  Confidentiality
During the duration of this agreement and subsequent thereto, the consultant shall keep confidential, shall not make use of, whether directly or indirectly, and shall not disclose any of the business, technical, tactical or financial information which he may receive from the company, or those of its subsidiaries or associate companies, or those of other persons who have made disclosures to the company under conditions of confidentiality, other than to persons authorised by the company or those employed by the company who are required to know such secrets or to have such information for the purpose of their employment or relationship with the company.

Should the consultant be uncertain as to whether any information is confidential or a trade secret, the consultant shall in writing request a ruling from the company.  The consultant shall abide by any such ruling made by the company.

These confidentiality obligations shall survive the termination of this agreement and the consultant shall at no time disclose any such information to an unauthorised party.

Notwithstanding the aforegoing, information received by the consultant which is or becomes available to the public without breach of this agreement, is released in writing by the company, is lawfully obtained by the consultant from a third party not obligated under a confidentiality agreement and without confidential limitation, is known to the consultant prior to the disclosure or is at any time developed by the consultant independently of any disclosure from the company shall not be construed as confidential information.

11. Termination
The company will be entitled to terminate this agreement immediately and without notice should any of the following events arise:

the consultant is placed under judicial management or curatorship or is sequestrated or dies or becomes subject to any other legal disability;

the consultant has any judgment taken against him and fails to satisfy the judgment within 10 days of notice thereof or to rescind the judgement within the period of time prescribed in the relevant rules of court;

the consultant falsifies any documents or records required by the company or commits any act of fraud or dishonesty in respect of its dealings with the company or matters arising from the terms of this agreement;

any attachment is levied in respect of any property or assets of the consultant pursuant to a final judgement;

the consultant fails to meet or comply with the company's standards and regulations;

the consultant commits a serious or persistent breach of any of the provisions of the agreement;

the consultant is guilty of any mismanagement or wilful neglect in the discharge of any of the obligations owed by the contractor to the company; or

the consultant commits any act that, in  the reasonable opinion of the company, adversely affects or is likely to affect the goodwill and/or the reputation of the company, its subsidiaries and/or any of the employees, clients or contractors of the company.

The company's right to terminate this agreement may be exercised in addition to any other rights which the company may have against the contractor, whether in terms of this agreement or in law.

Miscellaneous matters

addresses

For the purposes of this agreement, including the giving of notices and the serving of legal process, the parties select domicilium citandi et executandi at the addresses recorded below:

for the company:

[insert – physical address, postal address and telefax];

for the consultant: 

[insert – physical address, postal address and telefax];

the above addresses may be changed by either party on 7 days written notice to the other; provided that such address is within the Republic of South Africa.  The other party shall acknowledge in writing receipt of such notice.

12. Arbitration
If any dispute arises between the parties on any matter provided for or arising directly out of this agreement or in regard to the interpretation or termination thereof, then that dispute shall be submitted to and decided by arbitration.

The dispute shall be referred to a single arbitrator to be agreed upon between the parties or, failing such agreement within 28 days after the dispute has arisen, nominated on the application of either party by the Arbitration Foundation of South Africa ("AFSA"), and any such reference shall be deemed to be a submission to the arbitration of a single arbitrator in terms of the Arbitration Act, number 42 of 1965, as amended, or any legislation passed in substitution therefor.

The award of the arbitrator shall be final and binding upon the parties. 

13. General
No indulgence granted by a party shall constitute a waiver of any of that party's rights under this agreement.  Accordingly, that party shall not be precluded as a consequence of having granted such indulgence, from exercising any rights against the other which may have arisen in the past or which may arise in the future.

No agreement varying, adding to, deleting from or cancelling this agreement, shall be effective unless reduced to writing and signed by or on behalf of the parties.

This agreement contains the entire agreement between the parties and neither party shall be bound by any undertaking, representations or warranties not recorded herein or in the annexures to this agreement.

Dated at this          day of                                2023
Witness:
for the company
Dated at this          day of                          2023
Witness:



the consultant


